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330 CALIFORNIA LAW REVIEW 

courts have laid down the extreme rule in this respect/^ The 
court in the principal case has adopted the rule laid down by the 
better considered cases, which is to exclude the merely curious, but 
allow friends of the defendant, members of the bar and the press 
to be present if they so desire. If the California courts are to 
follow the case of People v. Hartman," the trial court may not, in 
this state, go so far as to exclude every one except court officers, 
but the opinion in that case leaves us in doubt as to how far the 
exclusion may be extended. As a matter of practice the trial 
courts in this state do not order the exclusion of the general 
public, but confine themselves to a suggestion that the spectators 
leave the courtroom.^* 

A. H. C. 

Evidence: Impeachment by Inconsistent Statements: 
Foundation Rule: — "You have testified on direct examination 
that the defendant wore a grey suit. Didn't you tell Mr. X. that 
the defendant wore a black suit?" How often have we 
heard a young lawyer begin his cross examination that way, 
and then stand in bewildered confusion when the court sustained 
an objection to the question on the ground that no foundation 
had been laid, until the kindly judge suggested "Relate to him 
the time, place and persons present". It comes as a surprise to 
lawyers, however, to be told that the question as asked is en- 
tirely proper, and that such an objection should be overruled. 
Section 2052 of the Code of Civil Procedure provides : "A wit- 
ness may also be impeached by evidence that he had made, at 
other times, statements inconsistent with his present testimony; 
but before this can be done the statements must be related to 
him, with the circumstances of times, places, and persons present, 
and he must be asked whether he made such statements, and 
if so, allowed to explain them. If the statements be in writing, they 
must be shown to the witness before any question is put to him 
concerning them". There is no doubt that such a question as 
the one above is intended to impeach and taking the code sec- 
tion literally a foundation should be laid, but practical experience 
in trials warrants the interpretation which the court gives to 
the section in People v. Webber^, following Mr. Justice Henshaw's 
authoritative exposition of the rule in People v. Jones^ To the 
above impeaching question the witness may reply "Yes"; in which 
case the answer shows that no foundation was necessary as the 

12 People V. Murray (1891), 89 Mich. 276, SO N. W. 995. 

" (1894), 103 Cal. 242, 37 Pac. 153. For collection of authorities see 
monographic notes to State v. Hensley (Ohio, 1906), 9 L. R. A. (N. S.) 
277, and State v. Nyhus (N. D , 1909), 27 L. R. A. (N. S.) 487. 

1* People V. Gregory (1908), 8 Cat. App. 738, 97 Pac. 912. 

1 (Jan. 26, 1915), 20 Cal. App. Dec. 155. 

2(1911), 160 Cal. 358, 117 Pac. 176. 
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witness remembered the conversation. On the other hand the 
witness may answer "No", and the cross-examiner may not pur- 
sue the matter further, in which case no harm has been done. 
It is only when the cross-examiner desires to prove the impeach- 
ing statement by other witnesses that fairness requires the wit- 
ness should be informed of the time, place and persons present 
when the alleged statement was made. In the principal case 
the rule was applied to expressions of hostility. These can hardly 
be said to be inconsistent statements but the same consideration 
of fairness to the witness requires that the circumstances should 
be related to him before the other witnesses are called in con- 
tradiction. 

When the impeaching statement is in writing, however, the 
writing must be first shown to the witness. This rule simply 
ruins effective cross-examination and is based upon an erron- 
eous decision of an English judge, later corrected by act of 
Parliament.^ The code, however, incorporates the erroneous rule 
and puts the matter beyond the possibility of change by judicial 
decision. 

A. M. K. 

Executors and Administrators: Effect of Judgment Es- 
tablishing A Rejected Claim. — The case of the Estate of 
Hellier^ calls to notice an interesting anomaly in the California 
law governing the administration of the estates of decedents. 
It is well established both by legislative enactment and judicial 
decision that a judgment rendered against an executor or ad- 
ministrator upon any claim for money against the estate of his 
testator or intestate merely establishes the claim in the same 
manner as if it had been allowed by the executor or adminis- 
trator and the court,^ and that such judgment may be after- 
wards contested by any person interested in the estate in the 
same manner and to the same extent as any other allowed 
claim.^ Section 1504 of the Code of Civil Procedure is con- 
strued to limit the general provisions of section 1582, which 
enact that actions for the recovery of real or personal property 
or to quiet title or to determine adverse claims thereto, and all 
actions founded upon contracts, may be maintained by and 
against executors or administrators in all cases in which the 
same might have been maintained by or against their respective 
testators or intestates,* In other words, in all actions enumer- 



^Wigmore on Evidence, §§ 12S9-1263. 

1 (Dec. 29, 1914), 49 Cal. Dec. 5, 145 Pac. 1008. 

2 Cal. Code Civ. Proc, § 1504; Beckett v. Selover (1857), 7 Cal. 215, 
68 Am. Dec. 237; Hall v. Cayot (1903), 141 Cal. 13, 74 Pac. 299; Nathan 
V. Dierssen (1913), 164 Cal. 607, 612. 130 Pac. 12. 

» Estate of More (1898), 121 Cal. 635, 54 Pac. 148. 

* Estate of Hellier (Dec. 29, 1914), 49 Cal. Dec. 5, 145 Pac. 10(». 



